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'CASE NO AR 359/2006
© AR 360/206

IN THE HIGH COURT OF SOUTH AFRICA
‘NATAL PROVINCIAL DIVISION -
in the matter between
THAMSANQUA NGCOBO - . First Applicant
BHEKI MCHUNU SHANGI , . Second Applicant
“and
THE STATE _ | Respondent

REASONS FOR JUDGMENT

LEVINSOHN DJP

Bofh'these cases_ﬁere set down before this
‘Court on 247 Auqust 20ﬁ6 as a matter of urgency.
fach aﬁplicant'sought the same felief,-namely tﬁat the
sentenﬁe that tley be dgtaineq in a reform sﬁhooi be -
set aside. ‘Preéise1y thé‘same issﬁe arises in each
case and accordingly it was convenient ﬁhat they be

heard together. The Cenlre for Child Law, an
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‘orgapisation coﬁmittﬁd-tb promote the best interests
of children, particularly'in regard to- legal issues,

~applied for leave to join in the proceedings as an

amicus curiae. This application was granted in the
absence of objection from the applicants. . -The amicus

Qas. represented by Mr Eudlender and'.the ~Court 'is

indebted o ﬁim and to his client for the verf helpful

contribution they have made in ' these proceedings.

The Director of Public Prosecutions éf KwaZuluﬂNatal
was represéntéd by Ms Blumrick. _ We too ére indébted-
to ber for her input.

After:ﬁeéring argument we ordered that  they
bhe reieased _forthwith. from custody. | We indicaﬁed
that reasons for th;s decision wgu;d be furnished
later.  These are the reasons.

The saliént.'backgiouﬁd. facts in each case
are the folléwihg..

[i] Thamsanqﬁé"Ngcobo. In Octcber 2054 thisr
applicant | WaS arre;ted on. .a' 'chéége - of
contra%enjng section 36 éf Act 62.of 1955 He

1

wCKet and  a

3

[y

was found in possession of a

microvhone which were suspected to have been
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stolen. . - on '22?d.'Februg£§l 2605 'Hé: was
arréigne&'beforé a magiétfate,_pﬂgaded guilty
qnd was féﬁﬁd.:guilty as .cﬁafged. | ‘On 30"
-March 7200% hé Was sentencgd‘to be detéined in a
reform school in.terms'of section 297(1) (d) of
A;t 51 gf 1877, Fending tranéferlto a reform
school he was £o be detained iﬁ Westfille Gaol.
As &t the date‘of Lhe application He was.still
in deﬁéntion thére. In effect this'applicant.
had spent approximately twenty-two ménths ;n
' gaol, part. of this awaiting trial _aﬁd the

remaining period awaiting placement in a reform

school.
[2] Bheki Mchunu Shangi. - This.épplicant stated that.
“he was 17 yeérs:of age. This is not possible

since he gives his date of birth as . 6" June 1987.
He has been in custody at the Wesfville "Prison
si@ce Octbbcr'EOOé. . Oﬁ 1% Janﬁary 2005 hé was
'convicteé ol hoﬁsebreéking' with inteﬂt to steal
énd'Lhefi_and sentenced to be detained in a reform

school. - As at the date of the application he had
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not - been placed-:in a reform schodi ‘and . has
_remained incarcerétéd_in phe w§stvi;le Prisorn.

The Criminal VPrédedure 'Act; No 51 - of

1977, .provides that a juvenile offender can be

sentenced to be detained in a reform school. .~Ih

_givéﬁ circumstahceé this is a mosﬁ appropriate.form
. of punishment. The amicus has pointed out that

reform schools are administered by the respective

provincial departments of education. They are not
like prisons. Children have access to educational

and recreational programmes in what the amicus
describes as a “therapeutic environment”. The

amicus also -points out and I guote from her
affidavit : -

“26.7 - They.are permitted Lo move fréely‘within_the

paraneters of the school, they are élso

" allowed out with specizl permiésion, and can

S go. home for school holidays. - This is parl |

of the process of ruiHFEgraLion, Lo ensuvre

that Lhey can relurn Lo the communily alter

their sentences are completed.. They have
direct access to the assistance of 'social

LY

‘kers and psychoicgical support scrvices.”
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A.fu££her poiht that Was emﬁhasigéd'by the-f
amicus 1s that .the. Criminal  §£chdure .Act .PréVi§ES:
that pending biaceﬁenflﬁj?la:réforﬁ schooi ;hé'Cou:t
,may-grderjthét phe éhild in guestion be.detained in‘a
wlace of safety. __I; turns out that 'nowédays
offegdersrare remanded to prisons.to.await.placement.
As is evideﬁt from the present cases Lhey speﬁd-long'
peribds there without Eelng dfforded any eaucgtional
facilities whatsoevéx. |
According to the amicus’s affidavit there 1is
a major shortage of refo;m schools' in the ﬁountry.

Manifestiy  this is a most: unsatisfactory and

undesiﬁable'staté‘of affairs. It calls'for drastic
and urgent attention by the executive. - Mr Budleader

emphasised auring-the course of ‘his argﬁment that this
type of sentence should not‘ be turned into a ~dead
letter. Hefdféw attention to the constitutional.duty
of the executive to assist fhe judiciary in bxoperly
Carrying out its fundtiong; Tﬁat neans af coursé
that resources must uréentiy be- made available ta

cstablish new reform schools.
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We weié satiéfied that both the failﬁﬁe o
cause .thé applicants to bé- tpansferred. to a féfgrn1'
school cbﬁpled with their ?’ré].onged irxc&lr’cer;tién. in

. prison proclaimed that they .should obtain relief.
Counsel for the amicus _refgrred us *to the case of.
.Sfate v Z and 23 Similar Cases 2004 (1) SACR 400, é
.judgment of the Full ~ Bench of .thg Eastern  Cape
Division; . In - that caée. tﬁe .Court dealt with the
problems whicﬁ vka have enéountered in caﬁu- . The
Court considered that it was entitled to :jegi with
these mattérs on special review in terms 6f section
304, With great respeci.: I agree entirely with the
reasoning of Plaskef J'which is set forth at pagés 414
to 416 of the report.

Accérdingly we acéept' the principle - that
notwithstanding fhe.ﬁa;t that the lower court imposed
a competeht sentence if subsequent e%ents ocour which
reveal that the gentenéé imﬁpﬁed is incaﬁable oL being
carried’ iﬁto effecl this Court «an interfere on
review. |

It seemed. to us  that in tne interests of

Justice it was lnappropriate to set aside the santence
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imposed - for maniféstiy that was a  com§éLenti and
appropriaté one.  The justice of ihé case however
demandsA that :bbth fhé .abpiicants who- h;ﬁe bean
detained for a grossly unveascnable pe%iod should be
released. : .For théée"reasons_ we .made thé ordef
indicated above.

. To _avoid a ‘situaﬁion where juvenile
offenders languish. ih gaol -pending -placement in a
reform schéol; the Department | of Justice . aﬂﬁ
Constitutional Deve]opment. is respectfully urged to
cause magistrates to: implement an’ administrative
system whereby the progress made b&llthe' relevant
authorities'té plaﬁe offendersrin a reform schodl is
constantly rnopitored; It seems to us that ghése
caoses can be diarised by the clerk of.£he7court for a
given period. ;_When the date occurs_thg case_cén then
be placed before the pa;ticulaf magistrate or another
magistrate in order for such magistrate to consider

submitting the case for special review. We do not

think that the " suggested monitoring 'system will  he

place an undue administrative burden on Lhe
magistracy. Ir is further envisaged that the
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magistréte will .c'al-'l. 'for'_ r.epor,ts from Ithe_' authorit-ie.-s
and in the 1light of those .reports hé/_she-.‘me‘:y {;ake?-
steps Yo place the.métféf Beﬁéfe'a ju@gé'oﬁ Sﬁecial 
review in terms of section 3(5{1. The Registrar. is
gdirected to send a copy of. this 5udgmeﬁﬁ. ﬁo the
.”Reg,ioria‘l. Cffice o.f.  the Départqtent of Just.ice‘. and

Constitutional Development for its information. -

JAPPIE J : I agree. L
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MR D. M. ACHTZEHN

DURBAN JUSTICE CENTRE,

c/o . PIETERMARITZDBURG

JUSTICE CENTRE
MR ¢, M. BUDLENDER

CENTRE [OR CHIT.D LAW
C/0 MASTROSS TNCORPORARTELD,

PIETERMARITZRBURG

‘w3 R. BLUMRICK

DIRECTOR OF PUBLIC FROSECUTIONE,
PIETERMAK i ZBURG .



